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a civil action for damages. The 'judgment creditor now brings this action 
to have the conveyance set aside upon the theory that the tort feasor and 
grantor was his debtor. Held, first, that the conveyance was a mortgage; 
second, that the grantee had a first lien upon the land. Anglin v. Conley, 
(1903),— Ky.— , 71 S. E. Rep. 926. 

Transfers made by a tort feasor are fraudulent as to persons having a 
cause of action for damages: Famsworth v. Bell, 37 Tenn. 551; Walradt v. 
Brown, 6 111. 397, 41 Am. Dec. 190; Bongard v. Block, 81 111. 186, 25 Am. 
Rep. 276; Petree v. Brotherton, 133 Ind. 692, 32 N. E. 300; Wier v. Day, 
57 Iowa 84, 10 N. W. 304; Schuster v. Stout, 30 Kan. 529, 2 Pac. 642; 
Schaible v. Ardner, 98 Mich. 70, 56 N. W. 1105; Scott v. Hartman, 26 N. J. 
Eq. 89 ; Holden v. McLaury, 60 Tex. 228. During the pendency of an 
action for review from a lower to a higher court, the original plaintiff and 
successful party in the court below, conveyed a tract of land without consid- 
eration. The judgment was reversed, on the ground that the conveyance was 
in fraud of the winning appellant. Parson v. McKnight, 8 N. H. 35. 
Where a bond js given, the relation of debtor and creditor arises at the time 
of signing the bond; and the obligee, or those whom the bond is designed 
to protect, as creditors may impeach any conveyance made after its date, 
though prior to any breach of the bond: Thompson v. Thompson, 19 Me. 244, 
36 Am. Dec. 751; Stone v. Meyer, 9 Minn. 287, 86 Am. Dec. 104. But in 
Tennessee a party who has a cause of action for a tort cannot be deemed a 
creditor to set aside conveyance in fraud of creditors. The claim must be 
fixed by the judgment of the court before the wrongdoer can be said to be a 
debtor by reason of the wrong done. Longford v. Fly, 26 Tenn. 585. A volun- 
tary conveyance made in contemplation of committing a tort is voidable as 
against a subsequent judgment creditor for the tort. Boid v. Dean, 48 N. J. 
Eq. 193, 21 Atl. 618. An expectation of future indebtedness will not render a 
voluntary conveyance void as against subsequent creditors, but if it was done 
for the purpose of keeping the property from such creditors it is voidable : 
Williams v. Davis, 69 Pa. St. 21; Echols v. Orr, 106 Ala. 237, 17 So. 677. 

Highways — Street Car Line — Change in Motive Power — Addi- 
tional Servitude. — By contract with a street railway company, defendant's 
predecessors, plaintiff gave permission to said company to lay its track in 
the public highway in front of her property, and waived all claim to damages. 
The contract contemplated that the tracks be laid in the middle of the high- 
way, and that the motive power should be horses. Some years later, defend- 
ant company, successor to said street railway company, changed the motive 
power to electricity, and moved the track from the middle to plaintiff's side 
of the highway, so that teams could not pass between said track and plaintiff's 
place of business. Defendant's predecessors had never secured legislative 
authority to construct the railway in said highway. Plaintiff sues for damages 
resulting from change. Held, that under the contract, the change in motive 
and in the location of the track, was an additional servitude. Humphreys v. 
Ft. Smith Traction, Light & Power Co. (1903), — Ark. — , 71 S. W. Rep. 
662. 

The court recognizes the proposition which is sustained by the decided 
■weight of authority, that ordinarily the change in the motive power of i street 
railway from horse-power to electricity, together with the erection of poles 
and wires necessary for such change, does not constitute an additional servi- 
tude for which the abutting owner may recover damages. The court then 
goes on to say that "if the grant of the right of way to the horse-car system 
had been by one having authority, and not a mere permission and waiver of 
claim for damages by abutting owners, the change from a horse -car to an 
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electric system .... would not amount to an additional servitude, but 
only to an improvement upon the first system, which is allowable, and without 
further express grant. But in this case the plaintiff is bound only by her con- 
tract, and any change in the location of the track which is essentially differ- 
ent from that in view of which they contracted, and which works an injury to 
her property or business, creates a liability in her favor and against the com- 
pany." 

Insurance— Condition for Notice by Insured— Effect of Inca- 
pacity of Insured. — An accident insurance policy contained the condition 
that the insured should give written notice of the accident to the insurer 
within ten days after its occurrence, together with a full statement of the 
nature of the injury, otherwise all indemnity or benefits under the policy 
should be forfeited. The plaintiff was injured by a fall from a bicycle which 
rendered him unconscious and incapacitated to give the notice within the 
required time. Within a reasonable time after his ability was restored, he 
gave the notice. Held, that the plaintiff could recover on the policy. Corn- 
stock v. fraternal Accident Asso'n of America (1903), — Wis. — , 93 N. W. 
Rep. 22. 

The court reasoned as follows : The general rule is, that parties to an 
express contract must perform according to their agreement or take the con- 
sequences implied by law or agreed upon ; citing Cook v. McCabe, 53 Wis. 250, 
10 N. W. 507, 40 Am. Rep. 765; Bacon v. Cobb, 45 111. 47; Dewey v. School 
Dist., 43 Mich. 480, 5 N. W. 646, 38 Am. Rep. 206; Superintendent v. Ben- 
nett, 27 N. J. I/. 513, 72 Am. Dec. 373. And generally when one by contract 
imposes a duty upon himself, impossibility of performance from any cause 
does not excuse non-performance; citing The Harriman, 9 Wall. 161, 19 1,. 
ed. 629; Beebe v. Johnson, 19 Wend. 500, 32 Am. Dec. 518; Stees\. Leonard, 
20 Minn. 494; School Dist. v. Dauchy, 25 Conn. 530, 68 Am. Dec. 371 ; Jones 
v. U. S., 96 U. S. 24, 24 L. ed. 644. But this rule has exceptions. One is, 
where impossibility of personal performance occurs subsequently to the mak- 
ing of the contract, and it is clear that personal performance and none other 
was contemplated by the parties ; citing Dickey v. Linscott, 20 Me. 453, 37 
Am. Dec. 66; Johnson v. Walker, 155 Mass. 253, 29 N. E. 522, 31 Am. St. 
Rep. 550; 7 Am. & Eng. Enc. Law (2nd ed.) 147. This case, said 
the court, may well be brought within the exception. Several cases 
are cited on the general subject of conditions [for notice. This de- 
cision seems well supported by authority. The general rule is, that 
a supervening impossibility will not excuse non-performance. Switzer 
v. Mfg. Co., 59 Mich. 488, 26 N. W. 762; Anderson v. May, 50 Minn. 280, 
17 I/. R. A. 555, 52 N. W. 530. But the intention of the parties is the real 
test. Potter v. Berthelet, 20 Fed. 240; Wolfev. Howes, 20 N. Y. 197, 75 Am. 
Dec. 388; Stewart v. Stone, 127 N. Y. 500, 14 L. R. A. 215 (and note). If it 
is clear that the parties contemplated the continued existence of a thing or 
person, the perishing of such person or thing will excuse non-performance. 
Within this exception are contracts for personal services. Pinkhamv. Libby, 
93 Me. 575, 49 L. R. A. 693, 45 Atl. 823; Lorillard v. Clyde, 142 N. Y. 456,. 
24 L. R. A. 113, 37 N. E. 489; Walker v. Tucker, 70111. 527; CM. & St. P. 
Ry. Co. v. Hoyt, 149 U. S. 1, 13 Sup. Ct. 779, 37 h. ed. 625. 

Insurance — Conditions Precedent to Doing Business in Another 
State — Substituted Service. — The statute of Pennsylvania provided, that 
no foreign insurance company should do any business in the state until it had 
filed a written stipulation, agreeing that legal process should be served upon 
the insurance commissioner, or upon some agent specified by the company. 
The defendant insurance company, a corporation of Indiana, issued a policy to- 



